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INTRODUrflON^ • 

Thfe recent development of computerized library netwo,rks is 
bringing a new dimension to the flow of ideas_._TJie United-^-Sfates^as ^ 
.had a tradition of intellectuaj^^^ceedom and a 'firm iegal-f aundation to 
support that tradition. 'The computerizeddimension introduces new 
possibilities for the use or misuse of 'this^ freedom. 

I The advent of the Xibrairy network calls for a new look at Intel- * 

[lectual freedom, related l^gal questions and the, specific implications 
§ lor the network. - . 

One of the qo^st significant 'statements, concerning intellectual 

sm ^ 

freedom, to be fdund in American ^literature, was made by Chlfef Justice 
Oliver Wendall Holmes. It bears repeating here, '''Persecution, for the' 
expi'ession of opii^ions seems to me prefectly logical. If you- have doubt 
of your-- premises or your power* an^ want' a certain restlli; with all your 
heart you naturally express your fishes in law and sweep away all 
oppo^tlon.* To allow opposition by speech seems tp indicate that you . 
think the speech impotent, ^s when a man says that he has squared the 
<;itcle, or that^you 4o riot cave, whole-heartedly for theVrestilt, or tljat 
you doubt either your power or'y^>ur premises. Bik when meA have realized 
that time has upset many flighting faiths, they may Vome to believe even 
more than they believe th6 very foundations of th^r own conjiuct that 
the ultimate^ good desired. is better reached by free tijade ii> ideas - 
that the besjt test of truth is the power of the thought to get itself 
accepted in the Gompetit'iori of the. market, and that truth is the only 
ground upon whidh their wishes safely tan be carried put. /That at any 
rate ±ls the theory of our Constitution. -It is ao experiment, 'aA all 
life is ail. experiment . While that e;q)eriment is part of our system 



r think we, should be eternally vigilant against attempts to check 
'^e^ expression of opinions ^Aat we loathe and .believe to be fraught ^ 
with death, unless they so, imminently* threaten 'immediate interference - 
^rtrth the lawful and'pressing purposes. of the law, tha't an immediate 
check is required to save^-^jbe country,.. Only the emergenay_^that jnkkes_ 



it Immediately dangerous to leave the corection of evil -counsels to 

time warrants making any exception to the svjeeping command, "Congress ' % 

shall make no law... abridging the freedom" of speech" (Konefsky^ 1961). 

* , * ' ♦ " * * 

The purpose of this paper is to relate the. freedom of speech an<r 
related legal principles to library network applications. c^tar^e ^ata . 
bases filled with the bibliographic information of. vast numbers of' 
materials greatly enhances the availability and preservation of a * 
Specific item. Are the ■^usual intellectual freedom' principles applicable 
to the Informatiou contained in the- data 45ase$ and/or to the larger . 
^volume of information represented by-the respective , entries? Have 
li^yary directors^.^|hd/o^ network representatives .encpuntered .legal problems 
.in ^^Ws. area?, .ftaa 'there been^ litiga.tion relating .speci^c^ly.. to 
^computerized library networks? If so, what are the implications oi the' 
litigation? In the absence of answerfe to the- previous qtrgstidris, what 
are the opinions of knowledgeable people concerning basic lejgal applications 
This study was designed to find answers to some of \hesQ, questions. * " - 



METHODS AND"PROCEDURES . ■ ' 



The questionnaire illustrated In Appendix B was prepared and 
sent, with t^e cover Ifetle^ illustrated in Appendix A, to library 
di?:ectors , ne twoyk repres ent^ativ e^s , and oth er pegson s in ,pj>_sit ims_ to 



be knowledgeable ^concerning the questions involved." There were i. 

u, ^ ; , • . 

thirty-three questionnaires mailed: ' ^ * ^ * ' 

Sixteen of *the petsons'who responded returned ^compietejtj *. 

questicntnairrfi^'. Sever^l^ persons responded without completing , the 

questionnaires. Each of the latter indicated ?ome reason for feeling 
'that they' were not qualified to state opinions. 

There was no litigation reported by any of the riesponses. The 

comments included^were vei:/ limited and^eeined to reflect some »hesitandy , 

He wjll cite each of the questions- and show -the actual number-of — 

• * * 

responses to each of the- possible answers. This will be followed by ^ 

' ' . * . V • , . ' * 

comments relating, to the respective 'question. ^/"^ 

1. Can the networks refuse the inclusion of titles that include ob- 
scenity or 'other^ inflammatory terminology (suwi >as advocating the 
overthisow of the government) in the^' • . ' ' ^ 



a> actual wording of' the title? * * ' - ^ ^ 

■ U No (9) 2. Probably .not (5) 3. No opinion (2) • 
' 4.- Possibly (0) 5. Yes (0) ^ ' - 
b) within the publication?- * . ' 

1/ No (7) 2. -Probably not (6) 3. No opinion (3) 
4* Possibly (0) 5. Yes (0) , ^ ' . 

; " The cedents 'concerning this quesiton were: "With fespect to* 
1 and 2, that Is my opinipn (author *s note: each was answered "no"), 
since. no extensiVe argument (either obscene or treasonot^s)! is inc4uded 



.... ' ... . ■ ^ \ . 

in the title. Further, in order 'to :get the "title" published, the words 

< included in 'the bibliographical information would hav^ already been ex- 

. . • - ' 1 - • - - - :-r 

posed to public. view for some time; 'No* ,means that my^pinion is that* 

it Is* so unlikely a5 to.be virtually impossible, ,but 1 know of,jio courts 

. v ^ ■ 

case 



4 . 



"I. am against, .censorship in general for many reasons. The ex- 

• : \ '■ ^ ' ' * • ■ • • ■ . 

1 ^ elusion of cataloging data is •<:ertainXy an extreme font of censorship -« 
the re'fusal, ta even recognize the -existence of .a piece \of material,' 
< The data "base at OCLC already* contains >cataIojging records f or-'-^^eYiafs * 
whicl]^ some persons would eons'^ider pornography or inf lanmatory , That 4h 

■ ■ • \ ■/ ^ ' • 

no way requires ^the patron libraries to obtain those pieces of material, 
:^ • - . . » ^- ; ^ , ; . • 

» ^ . • * ^ > 

' All the time- proven^ arguments against censorship apply doubly to dat;a 

t -base fensorship^" \ ' ^ ^ ' ^ ^^/V ^ ' "'^ f- 

* "In the absencie of litigation, guestions.l, 2,, arid 5 ^re de^pendent^ \ 

on the*** bylaws- arid cbganiization of the' individual network," ^ ' 

, ' '*Your questions are addressed to >tfhat conduct is permissible to 

'netwoilcs''; ■ In practical 'point of fact, what conduct is permissible 
* '... ** * 

. to networks will depend- mai% on the position taken by the copyright ^ 

proprietors of* the works included than on the policies and practices 
• • . * • " % 

•of the American Library Association," * g 

* In this • connection, .there is no .question that if otherwise' 

,«?*•-- • ' 

permitted by la^,. networks are legally j^gntitled to include in their' 
colXecJtlon whate,ver •they deem appropriate/' , * * 

"You will see that most of thB questions have Been answered by 
'probaBly not;' in many instances the ideas jrou ra^se would be impossible 
to police or monitor vis-ta-vis member activities, - 



Furthermore, the memt^ers of ...are the network, and this* Is an . 



obvious fact. Monltorlhg Input would result An one member passing 
judgement on the Vjuallty of another member *s acq.ulsltlon decision. 
This Is a highly unlikely sequence of events." * ' 



'2. Can »the nett^ci-rk refuse ihe Inclusion of "insignificant*" pub- 
lications? * , . ' ^ ' < . • ' 

1. No* (4) 2. Probably not (5) 3. .No ot)lnlon'"(l)\ 

4. Possibly (6) 5. Yes (0) - ^ 

^ " Comments: , "'No' 'means that my opinion Is that It Is so unlikely 

as to be virtually impossible, but I know of no court case." 

"I know of nojlaw Vhich mandates' that any library must include 

any given work or group of Vork^. Moreo^vier, I know of no l^w which ^ 

classifies works as Insignificant* or 'inflammatory ,etc. These . 

are judgements which" the libtary and the library x^etworlj^ must^make.. ."^ 

3. Can* atv author (or - publisher) demand the exclusion pf/his title ^ 
from"* the data base? * . < * 

l,>,^lo-(5) h. Ptobaijly, not (Srr.^- No opinion <1) ' , , 



4. 'Possibly (2) S.'^-Ygs (0) . 

,"I cannot imagine a circumstance which would Justify it. Can ^ 
he require that a lllixrary not list the' book in the card catalog - 
though the-"library haS published the book?" 

"An author should have no more right to ea^clude his work's* ^ . ' ^ 
titles from the d4ta base .than froit a bibliographj^*"*' . - i 

"As you m^y know, the subject of the inclusion of cppyrighte4 
materl^^ in computers as part of the ,data phases has been the .subject 
of great controversy and is presently the study of the 'Commission on 
NeW' Technological Uses of Copyrighted Works..." , ' • 

••We anticipate that 'with the^ adoption of the new 'coj^yrlght revision 



bill, library networks will be placed under severe^' scrutiny l^y repre- 
sentatlves of copyright proprletb;: Interests and we would anticipate 
that a number of suits for copyright Infringement will be filed where f 
copyrighted worts are Introd^iced Into a ''network or Into a data base * . ' 
^^^^^hout the permissi on c f e he~proprletor,".-^ 

\\ ' • ' • - ' • * * *^ 

' 4/ Do authors, ^publishers, llWary dlrectitfrs^ library patrons. Insti- 
tutions (lib rari'es and/or their pa^rent prganlzatlons) , regional 
networks, ett, have (fu6 process of i^ights ^In dealing with par4nt ' * , 
' * networks? * ' • 



1* No (1) 2. Probably iiot (0) ' 3.' No opinion (6) * ' 
' 4. Possibly (3) 5, Jes (6) ' . / 

"If*. you mean by 'due pfrocess' access to l^gal action in the case 
of dispute, certainly, since all of the persdns or organizations 
are legal eptfities and subject to suit." 

5,^ Can a network refuse membership to a ".qual^.fied" institution? 
1. No (3) 2. Probably not (4) 3.. No opinion (2) 
4. Possibly (3) 5. Yes (4) ^ ' ' 

% 

^ (Author's note: the answer checked on "the questionnaire ^ 

accompanying this comment was "possibly"'.) VBut not on a censorship 

'basis. A network should definitely have the power to penalize or 

expel a library which was abusin| the'system*." ^ 

, Vl do not know what 'qualified' means. • If a network organized 

f. ' 

itself for a limited purpose (to Include only materj.al on She^kespeare) 
.and the scho'ol were qualified to teach 'only home economics — well 

you follow, me. *0n the other hand, there would have to^be a treason for 

^ . '\ ' ' ' ^ 

the network to want to exclu^ie the library — and if it were not 

• . • ' : I ' . 

financial, I can't think, what it would be. There is a ^problem right 

how about, not-for-profit , educational networks giving' service to 

' for-profit companies but%we are hoping to get this straightened o^t. 
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- But otherwise, I feel that though' it may be a fiscally foolish thing 
' for a library to get involved with a network ^oo low acqui'sitioif 
' rate, etc. ),"*!£ the library pa'ys the necessary tariff, let— ^m-join>^ 



V 



i ERIC 



■V > SUMMARY 



— - . . < \ ■ • 

As IndlcateiJ earlier, there were nS" rep.orts received concerning 

actual litigation 'in relation to any of^ thS questions, * 



- Question one-drew -the strongest response. The opinions checked 
. leaned more toward, "No" than^on any ot^ier-qufestiori. Also, there were 




•more extensive coiranents made in relation to this question than to any 
other,^ The coimn^ts tended to substantiate the negative reactions 
expressed im the opi^^iions section of the questionfaarire. The sentimeat 
seemed to be ttfat networks c^innot and/or §hould*not refuse the inclusion 
of title* that include obscenity or other inflammatory terminology. ^ 

Reactions'^to^ qiies'tion two included ,a wider range of opinions and 
fewer writjten comments Some responses questioned the definition of 
"-"Insignificant". This termv^s intentionally h6t defined with the hope 

that e^ch respondent would furnish his/her own definition and respond , 

* * • w ■ 

accordingly. It appdars^ that this was the basis used by mpst and,^in , 

general, it seems that the respondents were*not sO' certain concerning 

their answer to. this question. * ' ' • 

Opinipns and cdmments were not a^ strongly negative xjuestion 

three as tHey werfe in question one, but there seemed to be a rather 

< ' ' * ' * \ ^ 

firm agreement that the autfior or publisher cannot demand the exclusion 

of his title fir^'the data base. , / , » . ' 

* ' ■ ' ^* ^ 

Some of the Respondents seemed to be unsure of £he exact legal 

^ ^ - . > ©. 

meaning' qf "due process" ^n cquedtion ;four. Those who reflected un- 
certainty usually expres''3ed "no opinion",. Those whp seemed to reflect 
a satisfactory understanding of the legal contept tended to lean 
toward a strong *"yes" response. 



- — ... - . 1^ ... .... ... 

Responses to vqaest ion. five > were jicatter,edi There seemed to>be. 

recognition of legitimate technic4i'. or disciplinary reasons for denial 
■" < • • • . . \ . ,' . ' • ) 

of membership* \In the. absence' of < legitimate reasons, 'there seemed to 

be a questioning attitude as to whether a network- can« refuse membership 



to an Ih^tltution: if It chose to dp *?o ^arbitrarily. 



1 
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' ^ f' /' ' ' CONCLUSIONS- . • • . ^ 

The specific questions iealt with in this study apparently^have 
.not yet "Been subject to litigation. There is some suggestion that \ 



litigation will bje forthcoming in* some of these, ajreasi 

Opinion! reflected in tlie study suggest that: networks cannot 
refuse questionable titles author^ or publishers cannot demand the • 



exclusion of titles from the data base ^' the network probably cannot 
refuse "insignificant" titles, networks pfobabLy x:annot irefus^ membership 
without legitimate reasons,^ and ^11 parties probably haVe due process* 
rights iiv dealing with parent hetworks^. p * 
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D^ar . . ■ . ^ 

I am collecting ififmrmatioil for a, course that I am taking at George 
Peabody Callege for Teachers. * ^ 

As the director 9f a' library that has reg^ntly been accepted as a 
member of- SOLINET, I am interested in the legal* implications of various 
questions relating to library networks. My/ primary interest is actual 
courtroom litigation. Beyond that I am interested in ^relevant lay^s that 
are presently in effect locally* or nationally and practical problems 
that networks or%f:heir members* havW confronted in these areas. • ' ♦ ^ . 

My questions concerning litigation relating to computerized library 
networks are as follows': ^ . • 



^ 1 



. 2. 
• 4. 



' Can tfie networks refuse the inclusion of titles .that 
include 9bsc§nity or ' Other, inflammatoty terminology . \' 
(such as advocating tlie overthrow of the governme;nt) , v 
in the: ' ^ ' ' / 

a) actual wording of the title? ^ ^ * 

b) • within "the publication? , " ' '^S' * 

Can the network refuse the inclusion of "insignificant" ' 
publications? * ^ 

Can an alithor (or publisher)* demand the exclusion of his 
t¥tle from the data base?* , - 

- , , A 

What are the iinplicatdons for procedural ;due* procei?s for; 
authors, publishers, library jlirectors, library patrons, 
institutions (libraries and/or their parent org4i^4?^tipns) ,* 
, regional networks, parent ^networks, e'tc*? . "^^^.^ ' 



Appendix A 15 



fcCan the network' re f44S,e membership to a . "qualified" 
.institution? If so, -on whfet bases?' Are property ^ 
"rights involved here? ' • \ ' ^ 



I would like to a&k you to complete the enclosed questionnaire and return 

it to, me in the envelope provid^dV .^^fThere is a place on page -three for you to 

include your name and address, if you so desife\ 4 



Thank you f or. your cooperation. 



Sincerely , 



JJW/t 



ac 



Johnny^ J. Wheelbarger, Ed.PT- 
Director of Lefarnirig Resources 

J • ' « 



\ : 



/ 



A 



QUESTIONNAIRE: LITIGATION RELATINQ TO COMPUTERIZED 
LIBRARY NETWORKS 



. • Opinions ; ' ' » , 

In the abscence of litigation lending clear directions in each of the following » 
please indicate what you think on each of the issues by checki^^ the. answer 
that most neatly reflects your opinion. ' , 

!• Can the networks refuse the Inclusion of .titles-that ir\clude obscenity 
or other inflammatory tepninology {sxitfi as advocating^'the overthrow 
, of the government) in the: \ * < 

/ . ' ' • 1 

a) actual wording of the title? 

1. No ( ) 2 • Probably not ( |^ ) 3. No opinion ( *\ 

4. Possibly. ( ) 5, Yes*- ( ) \ . ^ ^ 

, * I • - / ^ • 

b) within the publication? ^ * , , 

r 

1.' No ( ) 2. Probably not ( ) 3, No opinion ( ) 

# • ■ 

4, Possibly ( ) 5- Yes ( ) ' 

2.* Can the network refuse me inclusion of "insignificant" publications? 
1. No ( ) 2- Probably not ( ,) 3.. No opinioji )S^* 
4 Possibly ( . ) 5. Yes ( . ) ' ' 



3-' Can an author (or publisher) demand th'e Exclusion *of Ji]f.s' title> from 
' the data base? * • ' | 



1\ No ( ) 2: Probably not ( . )* 3. No opinion \ (. )* 
V 4. Possibly ( . ) 5- Yes ( * > f * * 

4. Do authors,- publishers, , lil)ral^y directiprs,* library patran^> institutions 
» (libraries ahd/o^r their parent organizations), regional netwcrrk^, , etc. 
have due ptocess 'rights in dealing with parent networks? 

1. No *( ) -2. Probably n6t *( ) . 3* No opinion (. ".) 

4;. Ppfesibly.C ). 5. Yes .< ) . ^ , - 

' . - » ^1 * . ' 

.-5. Can a netWcJrk refuse membership to a "qualified" institution? 

!• No ( ) 2, probably not ( 3.. ^o opinionf V • ), 

• . 4, PAsslbly ( ' ') 5^,^6 \ ) . ^ * ' 



- . V * 

^ , • \ Appendix B 
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LITIGATION 



Please list any coy.rt cases, that, you may -Be aware of, that have attempted to 
te^lye any of these questions* Include as much information as ^possible 
concerning the' resolution of the case and bibliographical ^citations that may . 
be used for further references* " . , 
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3. 



4, 
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